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 Texas Homestead Protection After BAPCPA 
 This paper discusses some of the difficult issues that have arisen involving Texas 

homestead law since the enactment of the Bankruptcy Abuse Prevention and Consumer 

Protection Act of 2005 (the “BAPCPA”). 

I. Bankruptcy Abuse Prevention and Consumer Protection Act 

The BAPCPA was enacted, in part, to close the “mansion loophole” and other then-

existing loopholes that allowed a debtor to use a homestead exemption to commit what some 

considered to be bankruptcy abuse.1  The BAPCPA includes 11 U.S.C. §§ 522(o), (p), and (q), 

which limit a debtor’s homestead exemption if certain facts and circumstances exist.      

a. Subsection 522(o) 

Subsection 522(o) limits a debtor’s homestead exemption to the extent homestead value 

is attributable to non-exempt property that the debtor, “with the intent to hinder, delay, or 

defraud a creditor,” disposed of within the ten-year period preceding the petition date.2  Non-

exempt property includes an out-of-state homestead that would have been exempt if it was 

located in Texas.3  A court may interpret subsection 522(o)’s “intent to hinder, delay, or defraud 

a creditor” by looking to case law interpreting subsections 548(a)(1) and 727(a)(2), and the 

Texas Uniform Fraudulent Transfer Act’s “badges of fraud.”4 

  

1 H.R.REP. NO. 109-31, at 15-16 (2005), reprinted in 2005 U.S.C.C.A.N. 88, 102 (to curb the practice of moving to a state with 
an unlimited homestead exemption and funnel assets into a new, exempt homestead). 
2 11 U.S.C. § 522(o) (2006). 
3 In re Cipolla, 476 F. App'x 301, 305 (5th Cir. 2012) (vacating a bankruptcy court’s decision and remanding for further 
proceedings, wherein the bankruptcy court again sustained the objection, which the Fifth Circuit affirmed.  In re Cipolla, 541 F. 
App’x 473 (5th Cir. 2013) (“Cipolla II”)). 
4 See Cipolla, 476 F. App'x at 306. 
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b. Subsection 522(p) 

Subsection 522(p) limits a debtor’s homestead exemption if the debtor’s homestead 

interest was acquired within the 1,215-day period preceding the petition date.5  Specifically, 

subsection 522(p) intends to close the “mansion loophole” that allowed a debtor to move to a 

generous homestead state in anticipation of a bankruptcy filing.6  An exception to subsection 

522(p) applies if a debtor’s previous homestead and new homestead are located in the same 

state.7  

c. Subsection 522(q) 

Subsection 522(q) limits a debtor’s homestead exemption if the debtor owes debts for 

securities violations, fraud, deceit, or other particular criminal or tortious acts.8  Additionally, 

subsection 522(q) limits a debtor’s homestead exemption if the debtor was convicted of a felony, 

which, under the circumstances, demonstrates that the bankruptcy filing is an abuse.9  An 

exception to subsection 522(q) applies to the extent reasonably necessary to support the debtor 

and the debtor’s dependents.10 

II. A Non-Debtor Spouse’s Homestead Interest  

a. Background 

Pursuant to subsection 541(a)(2), a bankruptcy filing brings into the bankruptcy estate a 

debtor’s community property, which includes (1) property over which the debtor has sole, joint, 

or equal management rights11 and  (2) property that may be liable to satisfy an allowable claim 

5 11 U.S.C. § 522(p). 
6 Kim v. Kim (In re Kim), 405 B.R. 186, 186 (Bankr. N.D. Tex. 2009), aff’d, 748 F.3d 647 (5th Cir. 2014). 
7 11 U.S.C. § 522(p)(2)(B). 
8 Id. § 522(q)(1)(B). 
9 Id. § 522(q)(1)(A). 
10 Id. § 522(q)(2). 
11 11 U.S.C. § 541(a)(2)(A). 
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against the debtor.12  In other words, a non-debtor spouse’s property is brought into the 

bankruptcy estate unless (1) it is property over which the debtor has no management rights13 or 

(2) the community estate is not liable for an allowable claim against the debtor.14  State law 

governs the creation and definition of property interests of a bankruptcy estate.15   

Determining what constitutes property over which the debtor has sole, joint, or equal 

management rights16 requires a factual analysis.17  For example, a court may find that a non-

debtor spouse’s vehicle does not constitute “joint management community property” if the non-

debtor spouse is the only owner listed on the vehicle title, notwithstanding the debtor’s daily use 

of the vehicle.18  Determining what constitutes community property that may be liable to satisfy 

an allowable claim against the debtor19 (1) requires an analysis of the state’s non-bankruptcy 

laws and exemptions from process and (2) depends on whether the state recognizes tenancies by 

the entirety.20   

Congress enacted subsections 522(o), (p), and (q) to prevent states from having unlimited 

and unregulated homestead exemptions.21  By enacting subsections 522(o), (p), and (q), 

Congress exercised authority to regulate a debtor’s homestead exemption in a way that directly 

conflicts with Texas homestead law.22  Difficult issues arise where subsection 522(o), (p), or (q) 

limits a debtor’s homestead exemption on a homestead that is encumbered by a non-debtor 

12 Id. § 541(a)(2)(B);  see also Anderson v. Conine (In re Robertson), 203 F.3d 855, 861 (5th Cir. 2000). 
13 11 U.S.C. § 541(a)(2)(A). 
14 Id. § 541(a)(2)(B);  see also Robertson, 203 F.3d at 861. 
15 Butner v. United States, 440 U.S. 48, 54, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979). 
16See 11 U.S.C. § 541(a)(2)(A). 
17 In re Trammell, 399 B.R. 177 (Bankr. N.D. Tex. 2007) (Houser, C.J.). 
18 Id. 
19 See 11 U.S.C. § 541(a)(2)(B). 
20 In re Buonopane, 359 B.R. 346 (Bankr. M.D. Fla. 2007).  
21 Kim v. Kim (In re Kim), 405 B.R. 186 (Bankr. N.D. Tex. 2009), aff’d, 748 F.3d 647 (5th Cir. 2014). 
22 Id.  
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spouse’s homestead interest.23  The Fifth Circuit addressed this issue in two recent decisions—

Kim v. Kim (In re Kim) 24 and In re Thaw.25 

b. Explanation of the Fifth Circuit’s Holding in Kim   

A court may order a forced sale of a debtor’s homestead, notwithstanding the non-debtor 

spouse’s homestead interest.26  Although the Fifth Circuit in Kim only suggested (but did not 

find) that a non-debtor spouse’s homestead comes within more than one of section 363’s sale 

provisions, including subsection (g)27 and subsection (h),28 it explained that section 363 

authorizes a court “to sell property of the bankruptcy estate, notwithstanding the fact that a [non-

debtor spouse] may have [a homestead] interest in that property.”29  The Fifth Circuit relied on 

case law to explain that “even though [a non-debtor spouse] is not a debtor in bankruptcy and has 

a homestead interest independent of [the debtor’s] in the [homestead] that they share . . . a right 

of sale under federal law may be enforced as against a non-debtor spouse . . . .”30  Accordingly, a 

court may order a forced sale of a debtor’s homestead, notwithstanding the non-debtor spouse’s 

homestead interest.  

23 In fact, a court abated a case pending the Fifth Circuit’s ruling.  See Yeckel v. Cunningham (In re Yeckel), Bankruptcy Case No. 
05-39136, Adversary No. 12-3023 (Bankr. N.D. Tex. Aug. 17, 2012) (Jernigan, J.) ECF No. 38. 
24 748 F.3d 647 (5th Cir. 2014). 
25 __ F.3d __, 2014 WL 5064797 (5th Cir. Oct. 9, 2014). 
26 But a non-debtor spouse may have a right of first refusal to purchase the community property homestead at the price at which 
the sale is to be consummated.  11 U.S.C. § 363(i). 
27 “Notwithstanding subsection (f) of this section, the trustee may sell property under subsection (b) or (c) of this section free and 
clear of any vested or contingent right in the nature of dower or curtesy.”  Id. § 363(g). 
28 Id. § 363(h).  Interestingly, a court may find that “by its terms, section 363(h) applies only to property owned jointly by the 
estate and a third party, not to property wholly-owned by the estate.”  Solomon v. Milbank (In re Solomon), Nos. 96-11201, 96-
11528, 96-11529, 129 F.3d 608, 1997 WL 680934, at *4 (5th Cir. 1997) (per curiam).  Pursuant to subsection “541(a), the estate 
acquired both the [debtor] and [the non-debtor spouse’s] interests in the community property and is therefore the owner.”  Id.  
Accordingly, subsection “363(h) is simply inapplicable.”  Id.  If neither subsection (g) nor subsection (h) applies to the sale, a 
court may find that subsection (j) is irrelevant.  See 11 U.S.C. § 363(j).  On the other hand, a court may find to the contrary.  See, 
e.g., In re Thaw, No. 14-40108, 2014 WL 5064797, at *4 (5th Cir. Oct. 9, 2014) (citing subsection 363(j) for the proposition that 
“it directs the trustee to apportion and distribute the proceeds of the sale to the non-debtor spouse and to the estate” (emphasis 
added)). 
29 Kim v. Kim (In re Kim), 748 F.3d 647, 654-55 (5th Cir. 2014).  
30 Id. at 656.  “The Supreme Court of Texas has recognized that Texas homestead law[] cannot preclude the enforcement of a 
federal law that permits the sale of, or foreclosure upon, a homestead.”  Id. at 655 (citing Benchmark v. Crowder, 919 S.W.2d 
657 (Tex. 1996)).  Moreover, the Fifth Circuit in Kim relied on United States v. Rodgers, 461 U.S. 677, 103 S.Ct. 2132, 76 
L.Ed.2d 236 (1983), for a similar proposition.  Id. at 654.  
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A court is likely to find that a non-debtor spouse whose homestead was (1) acquired prior 

to the BAPCPA enactment and (2) foreclosed upon31 is entitled to homestead interest 

compensation.32  The Fifth Circuit suggested at the outset that a non-debtor spouse is entitled to 

homestead interest compensation only if the non-debtor spouse’s homestead was acquired prior 

to the BAPCPA enactment, reasoning that “a [t]aking [c]lause objection could not be 

successfully interposed if the property interest ‘came into being after enactment of the 

provision.’”33  In Thaw, the Fifth Circuit confirmed that this is a dispositive limitation.34  After 

finding that the non-debtor spouse’s homestead was acquired prior to the BAPCPA enactment, 

the Fifth Circuit—without expressing an opinion—suggested that the non-debtor spouse is 

entitled to homestead interest compensation above and beyond subsection 522(p)’s $136,875.35  

The Fifth Circuit reasoned that (1) the mere fact that a homestead interest “give[s] protective 

legal security rather than vested economic rights” does not mean a non-debtor spouse’s 

homestead interest has no value;36 and (2) a homestead interest has “some value to a [non-

debtor] spouse, separate and apart from an ownership interest in the real property” on which the 

31 Section 3.202(c) of the Texas Family Code provides: “The community property subject to a spouse's sole or joint management, 
control, and disposition is subject to the liabilities incurred by the spouse before or during marriage.”  
32 Put differently, although a non-debtor spouse’s underlying ownership interest is liable, the homestead interest is still protected. 
33 Kim, 748 F.3d at 654 (quoting Rodgers, 461 U.S. at 697 n. 24).  
34 The Fifth Circuit found this limitation to be dispositive: “it is undisputed that the Thaws purchased their property after 
BAPCPA was enacted,” and thus the non-debtor spouse cannot press a takings clause claim.  No. 14-40108, 2014 WL 5064797, 
at *3 (5th Cir. Oct. 9, 2014).  The Fifth Circuit in Thaw explained that this limitation does not pose a “gratuitous confiscation” 
problem and is not “so unreasonable or onerous as to compel compensation” because the following safeguards exist: subsections 
363(j), which directs a trustee to apportion and distribute the homestead sale proceeds to the non-debtor spouse, and 363(i), 
which gives the non-debtor spouse a right of first refusal to purchase the homestead.  Id. at 4-5.  The Fifth Circuit further 
explained that this limitation would not disturb the non-debtor spouse’s investment-backed expectations since the non-debtor 
spouse’s knowledge of the judgment constitutes “constructive notice of how the Bankruptcy Code would operate in the event of 
[the debtor’s] bankruptcy.”  Id. 
35 Kim, 748 F.3d at 656 (quoting Heggen v. Pemelton, 836 S.W.2d 145, 148 (Tex. 1992), to explain that homestead interests have 
value).  The Fifth Circuit did not address whether a non-debtor spouse “would be entitled to compensation for [the] community 
property interest in the [homestead] if a forced sale occurred.”  Id. at 657. 
36 Id. at 659-60 (emphasis added).  Indeed, the Fifth Circuit explained, “Four years after Heggen was decided, the Supreme Court 
of Texas reiterated . . . that ‘a spouse has a vested estate in the land’ that is ‘a separate homestead interest,’ and that a spouse 
‘must be compensated for the loss of the homestead estate.’”  Id. at 660 (quoting Benchmark Bank v. Crowder, 919 S.W.2d 657 
(Tex. 1996)).  
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homestead interest is impressed.37  Accordingly, a court is likely to find that a non-debtor spouse 

whose homestead was (1) acquired prior to the BAPCPA enactment and (2) foreclosed upon is 

entitled to some form of homestead interest compensation.38  

A court may wrestle to calculate a non-debtor spouse’s homestead interest compensation.  

The Supreme Court in United States v. Rodgers emphasized that a non-debtor spouse’s 

homestead interest, standing alone, entitles the non-debtor spouse to receive a certain portion of 

the homestead sale proceeds.39  A court would need to calculate what a willing buyer would pay 

for a non-debtor spouse’s homestead interest, if such interest was assignable.40  Although the 

Fifth Circuit did not provide a form of calculation, it did provide suggestions.41  At this time, 

there is no published authority to explain the Fifth Circuit’s calculation.  Accordingly, a court 

may wrestle to calculate a non-debtor spouse’s homestead interest compensation.  

A court may or may not find subsection 522(p)’s $136,875 to be sufficient to compensate 

for a non-debtor spouse’s homestead interest.  The Fifth Circuit—suggesting that “the forced sale 

of property in bankruptcy is more akin to a regulatory taking”—explained that for purposes of 

determining just compensation under the Fifth Amendment, the value of a right to continue to 

live in a $1,000,000 market value homestead as compared to the value of a right to continue to 

live in a $136,87542 market value homestead, “should not be determined solely on the market 

37 Id. at 661 (emphasis added and omitted).  “Under Texas law, a spouse has a homestead interest in the other spouse’s separate 
property even after the spouse who owns full fee simple title to the property dies.”  Id. at 660.  “The surviving spouse is entitled 
to live on what was the deceased spouse’s separate property so long as its homestead character is maintained by the surviving 
spouse.”  Id.  
38 See id.    
39 461 U.S. 677, 699, 103 S.Ct. 2132, 76 L.Ed.2d 236 (1983).  The Supreme Court went further to show that “if we assume that 
each of these hypothetical non-delinquent spouses also has a protected half-interest in the underlying ownership rights to the 
property being sold, then their total compensation would be [greater] . . . .”  Id. (endnote omitted).  
40 A hypothetical buyer is unlikely to exist.  Perhaps this is the reason the Supreme Court‘s calculation was “only for the sake of 
illustration.”  Id.  
41 Kim, 748 F.3d at 661-63.  Because the non-debtor spouse did not demonstrate that compensating the non-debtor spouse is the 
only way to avoid a “taking,” the Fifth Circuit did not calculate the non-debtor spouse’s homestead interest compensation.  Id. at 
663 (explaining that the non-debtor spouse “did not adequately brief [the] claim that a taking would occur . . . .”). 
42 Subsection 522(p) provides in pertinent part: 
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value of the [homestead].”43  The Fifth Circuit suggested that the value may depend on the non-

debtor spouse’s specific circumstances because “the value of [a] right to live in the [homestead] 

is intrinsic to [the non-debtor spouse],” notwithstanding the homestead’s market value.44  

Furthermore, the Fifth Circuit suggested that evidence showing that a non-debtor spouse’s 

homestead produces income, the way a rural or business homestead might, may affect the value 

of the non-debtor spouse’s homestead interest.45  Notwithstanding the foregoing, the Fifth 

Circuit expressed a reservation: “the basis for Congress’s decision to allow a maximum 

homestead exemption of $136,875 for a spouse who is a debtor in bankruptcy, or $273,750 when 

both spouses are debtors in bankruptcy.”46  Specifically, the Fifth Circuit suggested that 

Congress may have determined that those amounts constitute just compensation for a non-debtor 

spouse’s homestead interest, since $136,875 in homestead sale proceeds would be impressed 

with the non-debtor spouse’s homestead interest.47   

In any event, the Fifth Circuit in Kim explained that a non-debtor spouse’s homestead 

interest is not the exact economic equivalent of a life estate.48  As discussed above, the Fifth 

Circuit found that a non-debtor spouse’s rights of abandonment and alienation, and evidence that 

the homestead produces income, are factors for which a court must account to calculate a non-

debtor spouse’s homestead interest compensation.49  Accordingly, a court using a tax table to 

[A]s a result of electing under subsection (b)(3)(A) to exempt property under State or local law, a debtor may 
not exempt any amount of interest that was acquired by the debtor during the 1215–day period preceding the 
date of the filing of the petition that exceeds in the aggregate [$136,875] in value in . . . real or personal 
property that the debtor or dependent of the debtor claims as a homestead.  

 
11 U.S.C. § 522(p) (2006). 
43 Kim, 748 F.3d at 662. 
44 Id.  
45 Id. at 662-63. 
46 Id. at 663. 
47 Id. (citing Zibman v. Tow (In re Zibman), 268 F.3d 298, 305 n. 89 (5th Cir. 2001), for the proposition that a non-debtor spouse 
“may seek continued homestead protection for the proceeds of the partition sale as she could for the proceeds of any other type of 
sale of her homestead interest.  [The non-debtor spouse] has not been divested of her homestead [interest].”). 
48 748 F.3d at 661-62. 
49 Id. 
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calculate a non-debtor spouse’s homestead interest compensation will likely use it only as a 

starting point.50  

c. Criticism of the Fifth Circuit’s Holding 

The Fifth Circuit in Kim concluded by impliedly suggesting that subsection 363(j) may 

provide a statutory basis for a non-debtor spouse’s homestead interest compensation.51  By its 

plain language, subsection 363(j) suggests that it is predicated on subsection 363(g) or subsection 

363(h).52  However, it is not clear that subsection 363(g) or subsection 363(h) is applicable to a 

non-debtor spouse’s homestead interest. 

A court may or may not find that subsection 363(g) authorizes a sale of a non-debtor 

spouse’s homestead interest.  By its plain language, subsection 363(g)’s “dower or curtesy” 

refers to the interest a surviving spouse takes in an estate of a deceased spouse, not in an estate of 

a bankrupt spouse.  Indeed, had Congress intended otherwise, it would have used language 

similar to subsection 363(i)’s “community property” language.  On the other hand, a non-debtor 

spouse’s homestead interest is the modern-day version of dower and curtesy.53  This is especially 

true because, historically, dower and curtesy were not barred by an assignment of a debtor’s 

50 The Fifth Circuit in Harris v. United States ignored the abandonment contingency.  764 F.2d 1126, 1130 (5th Cir. 1985) 
(ignoring “any decrease in value attributable to the possibility of abandonment”). 
51 748 F.3d at 662.  “We express no opinion as to whether [the non-debtor spouse] might be entitled to compensation under 
[subsection 363(j)] of the Bankruptcy Code.”  Id.  It is important to understand that the Fifth Circuit’s implied suggestion may be 
limited to a non-debtor’s homestead interest (not community property homestead) because the Fifth Circuit in Solomon v. 
Milbank (In re Solomon) found that a non-debtor spouse was not entitled to distribution of sale proceeds of community property 
under subsection 363(j).  Nos. 96-11201, 96-11528, 96-11529, 129 F.3d 608, 1997 WL 680934, at *3 (5th Cir. 1997) (per 
curiam). 
52 Subsection 363(j) provides: 
 

After a sale of property to which subsection (g) or (h) of this section applies, the trustee shall distribute to the 
debtor’s spouse or the co-owners of such property, as the case may be, and to the estate, the proceeds of such 
sale, less the costs and expenses, not including any compensation of the trustee, of such sale, according to the 
interests of such spouse or co-owners, and of the estate. 
 

11 U.S.C. § 363(j) (2006). 
53 See Estate of Johnson v. Comm’r, 718 F.2d 1303, 1314 (5th Cir. 1983) (finding that Texas homestead and community property 
laws replaced dower and curtesy); Comm’r v. Chase of Manhattan Bank, 259 F.2d 231, 241 (5th Cir. 1958).  
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bankruptcy estate and an assignee’s sale,54 causing Congress to embody this survived protection 

in subsection 363(g).  Texas homestead law is modeled on dower and curtesy—specifically, the 

Congress of the Republic, unsatisfied with the 1839 homestead law, which was merely a 

homestead exemption, passed an 1843 homestead law that “provided for an estate similar in 

purpose to the common-law estate in dower.”55  Accordingly, a court may or may not find that 

subsection 363(g) authorizes a sale of a non-debtor spouse’s homestead interest. 

A court may find that subsection 363(h) does not authorize a sale of a non-debtor 

spouse’s homestead interest.  Subsection 363(h)’s “plain language force[s] the conclusion that 

[its] three co-tenancies,” namely, tenancies in common, joint tenancies, and tenancies by the 

entirety, “are the only three in which [a] co-owner’s interest may be sold.”56  Had Congress 

intended otherwise, it would have used language similar to that of subsection 363(i)’s “property 

of the estate that was community property of the debtor.”  Accordingly, a court may find that 

subsection 363(h) does not authorize a sale of a non-debtor spouse’s homestead interest. 

A court may find that subsection 363(j) is not a statutory basis to compensate for a non-

debtor spouse’s homestead interest.  As discussed above, it is possible that subsections 363(g) 

and 363(h) may not authorize a sale of a non-debtor spouse’s homestead interest.  By its plain 

terms, subsection 363(j) is not applicable without a subsection 363(g) sale or a subsection 363(h) 

sale.57  Perhaps the Fifth Circuit, in suggesting that subsection 363(j) may be a statutory basis to 

compensate a non-debtor spouse, meant to refer to a non-debtor spouse’s community property 

homestead, not a non-debtor spouse’s homestead interest.  Accordingly, a court may find that 

54 See Porter v. Lazear, 109 U.S. 84, 3 Sup. Ct. 58, 27 L. Ed. 865 (1883).  
55 Woods v. Alvarado State Bank, 118 Tex. 586, 589-90, 19 S.W.2d 35 (1929). 
56 Braunstein v. Hajjar (In re Hajjar), 385 B.R. 482, 488 (Bankr. D. Mass. 2008) (citing Geddes v. Livingston (In re Livingston), 
804 F.2d 1219, 1223 (11th Cir. 1986)).  In fact, a court is likely to find that a life tenancy is outside the scope of subsection 
363(h).  Id.  
57 See 11 U.S.C. § 363(j).  Subsection “363(j), however, provides for payment of [a] non-debtor spouse's interest in property sold 
by the trustee only if the property is also subject to subsection 363(g) or (h).”  Solomon v. Milbank (In re Solomon), Nos. 96-
11201, 96-11528, 96-11529, 129 F.3d 608, 1997 WL 680934, at *3 (5th Cir. 1997) (per curiam). 

10 
 

                                                           



 
 

subsection 363(j) is not a statutory basis to compensate for a non-debtor spouse’s homestead 

interest.   

d. Summary  

The Fifth Circuit did not provide much guidance to calculate a non-debtor spouse’s 

homestead interest compensation, notwithstanding that it had the case under advisement for more 

than two years.58  Two lessons, however, are clear: (1) a court—pursuant to section 363—may 

order a forced sale of a non-debtor spouse’s homestead, notwithstanding the non-debtor spouse’s 

homestead exemption;59 and (2) if the non-debtor spouse’s homestead was acquired prior to the 

BAPCPA enactment,60 the non-debtor spouse may be entitled to homestead interest 

compensation, even if the homestead interest has only a possibility to mature fifty years later.61  

Accordingly, practitioners are well advised to research case law of the district in which the case 

is pending. 

III. Other Fifth Circuit Authority on Subsections 522(o),(p), and (q) 

Only limited Fifth Circuit authority exists on subsections 522(o), (p), and (q).   

a. In re Fehmel62 

The Fifth Circuit capped a debtor’s homestead exemption without adopting the title or 

equity definition.63  The Fifth Circuit distinguished “active” equity appreciation from “passive” 

equity appreciation to find that where all the appreciation in a debtor’s homestead value during 

subsection 522(p)’s look-back period is attributable to the debtor’s active homestead 

improvements, the homestead exemption is subject to subsection 522(p)’s cap.64  In other words, 

58 See Kim v. Kim (In re Kim), 748 F.3d 647, 654-56 (5th Cir. 2014) (argued July 8, 2011). 
59 Id. 
60 In re Thaw, No. 14-40108, 2014 WL 5064797, at *3 (5th Cir. Oct. 9, 2014) (citing Kim, 748 F.3d at 657).  
61 Id. at 656-63. 
62 372 F. App'x 507 (5th Cir. 2010). 
63 Id. at 510-11. 
64 Id. 
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a debtor has the burden to prove that the equity appreciation in homestead value is attributable to 

passive market forces.65  

b. McCombs v. H.D. Smith Wholesale Drug Co. (In re McCombs)66 

The Fifth Circuit ruled that a creditor’s unenforceable lien against a debtor’s homestead 

did not become enforceable by virtue of the subsequently imposed subsection 522(p) cap.67  

Specifically, a debtor’s bankruptcy filing and subsequent subsection 522(p) application will not 

convert a creditor’s unenforceable lien into an enforceable lien.68  This emphasizes subsection 

522(p)’s reliance on state law principles.69  

c. Wallace v. Rogers (In re Rogers)70 

The Fifth Circuit used the “bundle of sticks” metaphor to define subsection 522(p)’s 

“interest” as a “vested economic interest,” which includes both title and equity (quantitative or 

monetary value) interests even if the homestead is not designated before the subsection 522(p) 

look-back period.71  The Fifth Circuit looked to the substance of the homestead interest 

conferred by state law to determine whether a debtor has a “vested economic interest in the 

homestead.”72  In other words, the Fifth Circuit—reasoning that a homestead interest is valueless 

until it is claimed in a bankruptcy proceeding73—rejected the “homestead definition” to 

emphasize that a debtor’s homestead interest that was established within the subsection 522(p) 

look-back period, “without more, does not fall within the purview of subsection 522(p)(1).”74   

65 See id. 
66 659 F.3d 503 (5th Cir. 2011). 
67 Id. at 508-09. 
68 See id. 
69 See id. 
70 513 F.3d 212 (5th Cir. 2008). 
71 See id. at 223-25. 
72 Id. at 223 (emphasis added). 
73 See id. at 223-25. 
74 Kim v. Kim (In re Kim), 748 F.3d 647, 658 (5th Cir. 2014) (emphasis added). “Had the debtor acquired the real property within 
the 1,215-day period and designated it as her homestead with that period, there is no question that the cap in § 522(p)(1) would 
have applied.”  Id.   
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Therefore, a debtor claiming a homestead interest may begin to reside on the homestead within 

the subsection 522(p) look-back period.75  In summation, the Fifth Circuit found that (1) a debtor 

claiming a homestead interest needs to have only an ascertainable vested economic interest;76 

and (2) a homestead interest gives only “protective legal security to [a] vested economic 

interest[].”77   

d. In re Cipolla78 

The Fifth Circuit interpreted subsection 522(o)’s “intent to hinder, delay, or defraud a 

creditor” by looking to (i) decisions interpreting subsections 548(a)(1) and 727(a)(2); and (ii) the 

Texas Uniform Fraudulent Transfer Act’s “badges of fraud.”79  More importantly, the Fifth 

Circuit declined to find that merely a debtor’s status as an attorney leads to the broad evidentiary 

presumption that the debtor has “knowledge of [s]tate homestead exemptions.”80  

Notwithstanding the foregoing, the Fifth Circuit’s reservation that “there is no evidence that [the 

debtor] ever practiced in the field of bankruptcy” impliedly suggests that the broad evidentiary 

presumption may be applicable to some attorney debtors.81 

e. In re Thaw82  

The Fifth Circuit confirmed its limitation in Kim v. Kim (In re Kim) that a non-debtor 

spouse is entitled to homestead interest compensation only if the non-debtor spouse’s homestead 

was acquired prior to the BAPCPA enactment.83  The Fifth Circuit relied on Supreme Court 

authority to explain “that when a federal statute permits a person’s property to become liable for 

75 See id. 
76 Id. at 224. 
77 Rogers, 513 F.3d at 225. 
78 476 F. App'x 301 (5th Cir. 2012) (vacating the bankruptcy court’s decision and remanding for further proceedings). 
Interestingly, the bankruptcy court again sustained the exemption objection, and the Fifth Circuit affirmed.  In re Cipolla, 541 F. 
App’x 473 (5th Cir. 2013) (“Cipolla II”). 
79 Cipolla, 476 F. App'x at 307. 
80 Id.at 308. 
81 Id. 
82 __ F.3d __, 2014 WL 5064797 (5th Cir. Oct. 9, 2014). 
83 Id. at 3. 
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the debts of another, a Takings Clause objection could not be successfully interposed if the 

property interest ‘came into being after enactment of the provision.’”84  The Fifth Circuit in 

Thaw rejected the arguments that its limitation (1) provides for the “gratuitous confiscation” of 

the homestead and (2) is “so unreasonable or onerous as to compel compensation,” reasoning 

that the following safeguards exist: subsection 363(j), which directs a trustee to apportion and 

distribute the homestead sale proceeds to the non-debtor spouse, and subsection 363(i), which 

gives a non-debtor spouse a right of first refusal to purchase the homestead.85  The Fifth Circuit 

further explained that its limitation would not disturb the non-debtor spouse’s investment-backed 

expectations since the non-debtor spouse’s knowledge of the judgment constitutes “constructive 

notice of how the Bankruptcy Code would operate in the event of [the debtor’s] bankruptcy.”86  

In summation, the Fifth Circuit found that a non-debtor spouse whose homestead was foreclosed 

upon is entitled to homestead interest compensation only if the non-debtor spouse’s homestead 

was acquired prior to the BAPCPA enactment. 

IV. The Inviolable Homestead Exemption Remains  

A court is unlikely to undermine a debtor’s homestead exemption in the absence of a 

statutory ground to do so.  The Supreme Court held that a trustee cannot surcharge a debtor’s 

$75,000 homestead to cover the trustee’s approximately $500,000 of administrative fees incurred 

to discover and prove that the debtor—intending to make it appear that there is no non-exempt 

homestead value—created a fictitious homestead lien.87  Although the Supreme Court’s holding 

is based on other grounds,88 it sheds light on section 522 and it illustrates the inviolability of a 

84 Id. (quoting Kim, 748 F.3d at 654). 
85 Id. at 4-5. 
86 Id. 
87 Law v. Siegel,         U.S.        , 134 S.Ct. 1188, 188 L.Ed.2d 146 (2014).  
88 See id. at 1198.  
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debtor’s homestead exemption.89  The Supreme Court reasoned that (1) subsection 522(b) 

requires a court to have a specific statutory ground to deny a debtor’s homestead exemption;90 

and (2) section 522’s “meticulous” and “mind-numbingly detailed” exceptions to a debtor’s 

homestead exemption makes it clear that [a] court[] cannot create additional exceptions based on 

“considerations [it] deem[s] appropriate.”91  On the other hand, the Supreme Court explained 

that state law may disallow a debtor’s homestead exemption,92 such as state law that disallows a 

debtor’s homestead exemption if the debtor conceals non-exempt assets.93  Accordingly, a court 

is unlikely to undermine a debtor’s homestead exemption in the absence of an explicit statutory 

ground to do so. 

V. Conclusion 

Difficult homestead issues arise in bankruptcies involving Texas homestead law.  For this 

reason, case law will continue to develop.  Practitioners should stay abreast of the latest 

developments in this murky area. 

89 This arguably conflicts with In re Kim, in which the Fifth Circuit ordered a forced sale of a non-debtor spouse’s homestead to 
pay a judgment creditor’s unsecured claim.  748 F.3d 647 (5th Cir. 2014). 
90 “But the subject of ‘may exempt’ in § 522(b) is the debtor, not the court, so it is the debtor in whom the statute vests 
discretion.”  Siegel, 134 S.Ct. at 1196.  “A debtor need not invoke an exemption to which the statute entitles him; but if he does, 
the court may not refuse to honor the exemption absent a valid statutory basis for doing so.”  Id.   
91 Id.   
92 Id.  This assumes that the debtor invoked state law exemptions.  See 11 U.S.C. § 522(b)(2) (providing for a state opt-out 
provision and a debtor’s choice of exemption law). 
93 This is similar to the “take the fat with the lean” concept in Zibman v. Tow (In re Zibman), 268 F.3d 298, 304 (5th Cir. 2001).  
When claiming an exemption under state law, it is important to remember that “it is the entire state law applicable on the filing 
date that is determinative.”  Id.   
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