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THERE’S NO PLACE LIKE HOME

This paper covers three areas: 
(1)  the 6-Month Rule (or Texas Proceeds Rule) regarding the exemption of

homestead sales proceeds under Texas state law, 
(2)  the provisions of 11 U.S.C. §522(p) and whether a non-filing spouse has a

right to compensation when a homestead is liquidated, and 
(3)  denial of the debtor’s discharge when the debtor fails to make required direct

payments pursuant to the Chapter 13 plan.

THE 6-MONTH RULE

Texas has a long and proud history of protecting homestead property.  When homestead
property is sold, Texas law provides a protection for the sales proceeds for six months.  The
statutory provision is found in TEX. PROP. CODE §41.001(c) (West 2000) and provides, “The
homestead claimant’s proceeds of a sale of a homestead are not subject to seizure for a creditor’s
claim for six months after the date of sale.”  This provision is commonly referred to as the “6-
Month Rule” or the “Texas Proceeds Rule”.   It is clear that the snapshot rule is alive and well -
it just does not mean what most of us thought it meant all these years.1  Maybe.  It does not mean
“once exempt, always exempt”.  Instead, it means that the law that existed as of the date of the
filing prevails, both the favorable and unfavorable provisions of that law, along with all of its
contingencies, conditions, and limitations.  Again, maybe.

Here are the relevant cases, in chronological order— 

In re England, 975 F.2d 1168 (5th Cir. 1992) - This case is cited in all of the subsequent
Fifth Circuit opinions regarding the 6-Month Rule and sets out the analysis which forms the
foundation for those subsequent decisions.  The debtor and his non-filing spouse owned an urban
homestead which they sold for some cash and a note payable to the debtor and his wife (“Note”). 
Two weeks after the sale, the debtor and his wife moved to their ranch property.  Two days after
that, the debtor filed a Chapter 11 proceeding (the case later converted to a Chapter 7).  He took
Texas exemptions and attempted to exempt both the ranch as a rural homestead and the Note
proceeds.  He used the Note proceeds to improve his ranch property and to pay for living
expenses.  Both the bankruptcy court and district court ruled in favor of the creditor objecting to

1The snapshot rule originated in the case of White v. Stump, 226 U.S. 310, 45 S. Ct. 103, 69 L.Ed.301
(1924), although the Supreme Court did not call it the “snapshot rule”.  In White, the debtor filed bankruptcy prior to
properly establishing his homestead as exempt under Idaho law.  He claimed the exemption anyway and the trustee
objected.  In ruling in favor of the trustee, the Supreme Court stated:

The Bankruptcy Law does not directly grant or define any exemption, but directs . . . that
the bankrupt be allowed the exemptions ‘prescribed by the state laws in force at the time 
of the filing of the petition’; in other words, it makes the state laws existing when the 
petition is filed the measure of the right to exemptions.  Id. at 312, 45 S.Ct. 103.
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the exemption of both the ranch (where the debtor lived) and the Note (the proceeds from the
sale of the prior homestead) .  The Fifth Circuit affirmed, holding that the Note proceeds were
not exempt.  

The Fifth Circuit reviewed the history of Texas homestead law, noting that in 1897, the
Texas legislature passed the predecessor of the proceeds exemption statute, a provision amended
in 1985.  The Fifth Circuit stated that when someone sells a homestead, the six month window
instantly activates and the sales proceeds are exempt.  But when someone acquires another
homestead during that six months, they change the prior homestead (and the proceeds from the
sale of that prior homestead) to a former homestead and instantly deactivate the protection of the
proceeds.2  When the debtor designated his ranch as homestead, he automatically terminated his
right to exempt any proceeds from the sale of his urban homestead, like the Note, because those
were former homestead proceeds.  

The court stated that this result is consistent with the intent of the Texas legislature in
enacting the proceeds protection statute.  Pre-1897, homestead proceeds were not protected,
leading to harsh results, including homelessness - results inconsistent with the purpose of the
Texas homestead exemption.  The Texas legislature cured this problem by amending the statute
to protect the sales proceeds for a period of time.  The sole purpose of this amendment was to
allow the homestead claimant to reinvest the sale proceeds in another homestead, rather than to
protect the proceeds themselves.  

Footnote eleven is worth some attention.  In response to the debtor’s argument that the
portion of the Note proceeds which were used to improve the ranch should be construed as an
“investment in homestead” and exempt, the Fifth Circuit stated that a review of Texas case law
made it clear that terms like “invest “ or “reinvest” in a homestead means to “purchase” or
“acquire”, rather than, presumably, to “improve”.  Per the case, these improvements were
extensive, including building barns, roads and wells.

Finally, it is clear from the holding that the debtor was not entitled to the exemption, but
what was the remedy?  Neither the Fifth Circuit nor the District Court discuss that aspect of the
case and the bankruptcy court record and opinion for the time period are archived.   

Lowe v. Yochem (In re Reed), 184 B. R. 733 (Bankr. W. D. Tex. 1995) - Reed started as a
Chapter 11 case.  The debtor exempted a ranch as his homestead.  He and his non-filing spouse
sold the ranch while the case was pending and part of the consideration was a $375,000 note,
payable to the debtor and his wife in a lump sum (“Bartley Note”).  The debtor and his wife
bought a new home.  The case converted to a Chapter 7 proceeding and, after that, the Bartley
Note was paid in full.  The Bartley Note proceeds were paid to six entities, including the debtor
and his wife.  The Chapter 7 trustee brought an adversary naming all six of the paid entities as
defendants to recover the Bartley Note proceeds pursuant to §549 and argued that the Bartley
Note became property of the estate and lost its exempt status six months after the sale of the

2The court makes it clear that its use of the terms “abandonment” and “former homestead” do not refer to a 
homestead abandoned by sale or the proceeds from that sale.  Those terms mean abandonment as a result of
acquiring another homestead.  When someone sells a homestead, those sale proceeds are considered homestead
proceeds, as opposed to former homestead proceeds, at least until the proceeds are used for some purpose other than
investment in a new homestead.
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ranch property (the property originally exempted by the debtor).  In ruling against the trustee,
Judge Leif Clark relied on a line of cases holding “once exempt, always exempt” and on 11
U.S.C. §522(c) which states that, “[u]nless a case is dismissed, property exempted under this
section is not liable during or after the case for any debt of the debtor that arose . . . before the
commencement of the case. . .”.  He concluded that exempt property is withdrawn from property
of the estate and that any change in the character of the property (from an asset that is exempt to
one that is not exempt) cannot return that property to the estate.  Because the ranch was exempt
and not part of the property of the estate, the Bartley Note, part of the proceeds from the sale of
the ranch, was also exempt.

Zibman v. Tow (In re Zibman), 268 F. 3d 298 (5th Cir. 2001) - The debtors sold their
Texas homestead prior to filing a Chapter 7 bankruptcy petition but before the six month period
elapsed.  They claimed the sales proceeds as exempt.  The proceeds were deposited into a
general bank account - more deposits were made into the account and withdrawals were taken
from the account.  The debtors relocated to Massachusetts, rented a townhome, and testified that
they had no intention of purchasing another Texas homestead during the six month window and,
in fact, no homestead was purchased.  After the six months elapsed, the Chapter 7 trustee
objected to the exemption of the proceeds which the bankruptcy court overruled, holding that
because the debtors filed within the six months during which the sales proceeds were protected,
the proceeds remained permanently exempt - once exempt, always exempt.  The United States
District Court affirmed.  The Fifth Circuit reversed, rendered and remanded.  The court stated, “.
. . the 6-month time limit is an integral feature of Texas’s statutory exemption for proceeds from
the sale of a homestead . . .”. Id. at 300.  The court continued, “The bankruptcy and district
courts did not apply the entire Texas law that is applicable in the instant case.  Instead . . .
“freezing” the exemption for the proceeds simply because it was in effect at the date the petition
was filed, effectively read the 6-month limitation out of the statute, and transformed an explicitly
limited exemption into a permanent one. . . the entire state law applicable on the date of filing
must be considered.”  Id. at 304, emphasis in the original.  Finally, “When a debtor elects to
avail himself of the exemptions the state provides, he agrees to take the fat with the lean; he has
signed on to the rights . . . but also to the limitations . . . integral in those exemptions as well.” 
Id.

Finally, the Fifth Circuit referred to the England case, and stated, “As we announced in
no uncertain terms in England, ‘[t]he object of the proceeds exemption statute was solely to
allow the claimant to invest the proceeds in another homestead, not to protect the proceeds, in
and of themselves.”  Id. at 305, emphasis in the original.  And here is the kicker, “When the
Zibmans failed to invest the proceeds from the sale of their Houston homestead in another Texas
homestead within the allotted time, the exemption on these proceeds evanesced by operation of
law.”  Id.  The court rendered judgment for the trustee.

Although you can argue that the court’s statement that there is a requirement to invest the
sales proceeds in another homestead is dicta, it seems like strong dicta, especially in light of the
England case.  The Fifth Circuit stated that not only must the debtor use the homestead proceeds
in the six month window, but also that the debtor must reinvest those proceeds in another
homestead, and maybe even in another Texas homestead, or face losing the exemption.  
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In re Zavala, 366 B. R. 643 (Bankr. W. D. Tex. 2007) - This case involved a Chapter 13
proceeding.  The debtors elected Texas exemptions.  They exempted a homestead property and
also listed a rental property as an asset.  The husband died during the pendency of the case and
the wife sold the original homestead property, receiving over $100,000 in net proceeds. 
Following the sale, she moved into the rental property and paid off the mortgage on that property
with part of the proceeds from the sale of the homestead.  After that, the debtor had a little over
$55,000.00 in proceeds left.  That remaining balance was used to pay off a truck, pay some
property taxes, pay for a trip to Chicago for her son’s graduation, pay living expenses, etc. -
nothing flashy.  And she attempted to pay off her Chapter 13 case without paying 100% to the
unsecured creditors.  The trustee moved to modify the plan to require a 100% payment to the
unsecureds.  The trustee argued Zibman and that the proceeds which were not reinvested in the
new homestead were not exempt.   The trustee moved to modify the Chapter 13 plan, which was
denied as time barred because the last plan payment had been made.  Judge Robert McGuire,
acting as a visiting judge, also considered and wrote on the issue of whether the homestead
proceeds lost their exempt status because they were not reinvested in a new homestead in order
to complete the record in the event the decision was appealed.3  He decided that under White v.
Stump (see footnote 1, supra.) and Zibman (also supra.), it is immaterial for purposes of applying
the 6-Month Rule whether the sale of the homestead occurs pre- or post-petition.  He ruled that
the sales proceeds lost their exempt status to the extent they were not reinvested in the debtor’s
new homestead within six months.  Judge McGuire stated— 

[I]f the Trustee can trace any of the proceeds, even to exempt property (other
than a new homestead), he is entitled to that property.  The Debtor’s 
argument that the Debtor’s dissipation of the proceeds in effect renders
the Trustee’s request for modification moot, is therefore rejected.  To accept such
an argument would basically reward a debtor for . . . disposing of estate property
without authority.  Id. at 653.

Then, Judge McGuire turned his attention to remedies.4  The Trustee had moved to
modify the plan to capture enough of the non-exempt homestead proceeds to pay the unsecured
creditors 100%.   There was one asset acquired, at least in part, with the homestead sales
proceeds and that was an F-150 truck— the remaining balance of the lien had been paid off.  
Judge McGuire found that there was no evidence regarding the present value of that asset so he
could not assume it had any value.  The trustee did not argue that the truck should be a source of
funds to pay the modified plan either.  The trustee also did not argue that the funds in the
debtor’s 401K were not-exempt or should be used to pay the modified plan and, in fact, told the
court he did not seek liquidation of the 401K or any other asset to pay the modified plan,
including the proceeds from her husband’s life insurance policy.  There was no evidence of her
current income or her ability to pay an increased plan payment.  In the end, Judge McGuire
concluded that the trustee failed to meet his burden of showing that the modified plan was

3It was not appealed.

4See footnote 25 for a further discussion of the types of remedies that courts have used.
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feasible.5

London v. London, 342 S. W. 3d 768 (Tex.App. - Houston [14th Dist.] 2011, no pet.) -
This is a decision from an intermediate Texas court which criticized the Fifth Circuit’s Zibman
opinion.   An ex-husband, the judgment creditor, asked the trial court for an order requiring that
if his ex-wife, the judgment debtor, who was selling her home, must turn over the sales proceeds
to a receiver.  The trial court granted the motion, appointed a receiver and ordered the turnover
of the sales proceeds to the receiver.  The decision was appealed to the 14th Court of Appeals
which reversed and remanded.  

The ex-husband argued that because the ex-wife, by her instructions to the title company
on the disbursement of the sales proceeds, intended to use some of those proceeds to pay non-
homestead debt and living expenses, she waived the exemption as to that part of the proceeds. 
The ex-husband asserted that (1) because his ex-wife expressed an intention to use part of the
sales proceeds for a purpose other than reinvestment in a new homestead, she waived her
exemption over that part of the proceeds and (2)  he had a present right to preserve the
homestead proceeds for distribution to him to satisfy his judgment against his ex-wife based on
her failure to reinvest in a new homestead.  The 14th Court of Appeals said that each of these
assertions was incorrect.  The court further noted that the ex-husband relied on federal
bankruptcy cases to support his position, most notably Zibman.  The court stated that Texas
courts are not bound by federal court decisions, other than the U.S. Supreme Court.  The court
said— 

[The ex-husband] relies on dicta in those cases [referring to Zibman and other cited
cases] that the purpose of the six-month exemption is to permit homeowners to use the
proceeds from the sale of one homestead to purchase another homestead.  He then
reasons that a homestead claimant who intends to use some of the proceeds for a purpose
other than the purchase of another homestead waives the exemption.  The text of the
statute, however, does not contain language limiting the exemption to those instances in
which the homestead claimant plans to buy another home. . . (“[W]e consider the
statute’s plain and common meaning and do not ‘look to extraneous matters for an intent
the statute does not state.’” (citation omitted) . . .Thus, the statute limits the options
available to creditors, not the options available to homestead claimants.  Id. at 775.  

So, this Texas appellate court would not require the debtor to reinvest the sales proceeds
in another Texas homestead in order to preserve the exemption.  Instead, the judgment debtor
would just be required to use the proceeds within the six month window and, to the extent the
judgment debtor did not, any proceeds left at the end of the six months would no longer be

5So, the trustee’s modification was not approved because it was time barred, but if it had not been time
barred, it would have been denied.  Even though there may have been a right, there was no remedy in this case—at
least not one argued to the court.   
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exempt from creditor claims.6

In re Carlew, 469 B. R. 666 (Bankr. S. D. Tex 2012) - This case involved insurance
proceeds and whether those proceeds are subject to the 6-Month Rule.  The debtor netted about
$73,000 of property insurance proceeds for damage to his homestead which he claimed as
exempt in his Chapter 7 proceeding, filed about two months after he got the insurance proceeds. 
After six months from the date of the payment of the insurance proceeds, the trustee claimed that
they were no longer exempt.  The debtor testified that he intended to use the insurance proceeds
to repair his homestead.  Judge Bohm found for the debtor, holding that the 6-Month Rule did
not apply because the homestead had not been sold and it is the sale of the homestead that
triggers the applicability of TEX. PROP. CODE §41.001(c). 

Studensky v. Morgan (In re Morgan), 481 Fed. Appx. 183 (5th Cir. 2012)7 -  At the time
of the Chapter 7 bankruptcy, the debtor owned the actual homestead property.  He elected
federal exemptions, but did not claim any of the value of his homestead as exempt.8  Several
months later, he sold the homestead and paid Rocky Morgan, his brother, $100,000 to pay off an
alleged lien on the property.  The trustee discovered the sale, contested the validity of the
brother’s lien, and demanded that Rocky pay $100,000 to the bankruptcy estate.9  Then, and only
then, the debtor amended Schedule C to claim Texas exemptions, or at least he tried to.  He
argued that he was not subject to the 6-Month Rule because he owned the actual real property at
the commencement of the case, not proceeds from the sale, attempting to distinguish the facts of
his case from Zibman.  The bankruptcy court and the district court ruled in favor of the debtor,
but the Fifth Circuit reversed, rendered and remanded.  The Fifth Circuit, once again, referred to

6The 14th Court of Appeals is correct that the statutory provision does not contain the requirement that the
debtor reinvest the proceeds in another Texas homestead.  However, the Fifth Circuit did a careful analysis of the
enactment of the homestead proceeds protection contained in the Texas Property Code and also cited several Texas
cases in support of the conclusion that the amendment was to protect the proceeds so they could be reinvested in
another homestead.  The Fifth Circuit stated, “Courts must adhere to the plain language of the law unless doing so
demonstrably conflicts with the intentions of the drafters.”  As the analysis in England makes clear, it is the
conclusion of the Fifth Circuit that the drafters of what is now TEX. PROP. CODE §41.001(c) intended to insure that the
proceeds from the sale of a homestead were reinvested in another homestead.  The Fifth Circuit cites to some Texas
cases that contain statements to that effect. The Fifth Circuit has made statements in England, Zibman, Morgan, and
Frost, all Fifth Circuit cases discussed in this paper, that the protection of the proceeds exists only so that they can
be reinvested in another homestead.  Anything the Fifth Circuit says four times is worth paying attention to. 

7Morgan was designated as “unpublished”.  Therefore, it is not binding precedent, but it can be used for its
persuasive value.  It is probably a good idea, overall, to pay some attention to anything the Fifth Circuit writes.  Just
saying . . . 

8The Schedules reflect a $100,000 lien against the homestead property in favor of a Rocky Morgan who
turned out to the debtor’s brother.  On Schedule D, the lien is listed as in foreclosure.  

9The trustee asserted that the kind of loans allegedly made by Rocky to his brother were not for any
authorized homestead purpose and therefore invalid.  (Trustee’s Objection to the proof of claim filed by Rocky
Morgan in case number 10-60941, Bankruptcy Court for the Western District of Texas, docket number 60.)
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its earlier decision in England for the proposition that the only reason for the 6-Month Rule was
to allow a homestead claimant to invest sales proceeds in another homestead and not to protect
the proceeds in and of themselves.  The court summarized the debtor’s argument to be that he
owned the homestead property at the time he filed his case and, under Texas law, there is no
temporal limitation on that exemption and, therefore, his exemption was forever10, regardless of
the subsequent sale of the homestead property.  The court decided that at the time of the sale, the
homestead property was not exempt and was property of the estate and the sales proceeds were
also property of the estate.  It was the sales proceeds, not the homestead property, against which
the debtor had to make an exemption claim.  Since the debtor failed to reinvest the proceeds in
another Texas homestead within the six month window, the proceeds lost their exemption
pursuant to state law.  Note that, again, the Fifth Circuit specifically referred to a reinvestment in
a Texas homestead, as opposed to a homestead in another state.  The Fifth Circuit also mentions
the Reed case, discussed supra., distinguishing it factually, but not saying the decision was
incorrect or was overruled by Zibman.  This point is considered important by Judge Tony Davis
in his decision in the D’Avila case, discussed below.

In re D’Avila, 498 B. R. 150 (W. D. Tex. 2013) - The debtor filed a Chapter 7.  She
owned a homestead at the time of filing and elected Texas exemptions.  She filed a motion to sell
the homestead during the pendency of the case pursuant to a pre-petition contract, proposing a
split of the proceeds with her former spouse, as ordered by the family law court presiding over
their divorce.  The trustee filed a limited objection to the sale, not opposing the sale itself, but
asserting a reservation of his right to object to the exemption of the sales proceeds to the extent
they were not reinvested in a homestead within six months.  Judge Tony Davis reads Zibman to
apply to those cases in which the debtor held proceeds from the sale of a homestead at the time
the petition was filed and distinguished the D’Avila case in which the debtor actually held the
homestead property itself at the time of the filing (although with a clear intent to sell that
property as evidenced by the pre-petition contract).  He decided that TEX. PROP. CODE

§41.001(a) (exemption of the actual homestead) applied at the time of filing rather than TEX.
PROP. CODE §41.001(c) (which deals with the protection of the homestead sales proceeds for six
months).  Judge Davis also differentiated between the application of the 6-Month Rule in a
Chapter 7 proceeding and a Chapter 13 proceeding.  He decided, using the snapshot rule, that
“post-petition events rarely affect whether an exemption applies.”  Id. at 153.  He views it as
crucial that both Zavala and Frost involved Chapter 13 proceedings.11  He stated, “Most courts
have held that Chapter 13 cases can be sharply distinguished from Chapter 7 cases in that funds
received by a Chapter 13 debtor while the plan is in effect become ‘disposable income’subject to

10Kind of like a DeBeers diamond.

11At this point in time, Frost v. Viegelahn (In re Frost), No. 09-54674, Dkt. No 11 (Bankr. W. D. Tex. May
11, 2011), aff’d, No. 5:11—cv—719, Dkt. No. 11 (W. D. Tex. July 9, 2012) was working its way toward the Fifth
Circuit.  The bankruptcy court in Frost had agreed with Judge McGuire in the Zavala opinion and ruled in favor of
the trustee, declaring the homestead sales proceeds non-exempt.  See the discussion of Frost, below, for the facts of
that case. 
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distribution to the creditors of the estate - even if the funds are received from exempt sources.” 
D’Avila at 158.  He stated, at least in a Chapter 7 proceeding, that the 6-Month Rule applies only
when the debtor holds sales proceeds on the date of filing (Zibman) or as of the date the
exemption is claimed (Morgan).12  If the debtor owns the actual homestead property on the date
of filing and/or the date the exemption is claimed, Judge Davis concluded that the 6-Month Rule
does not apply, at least in Chapter 7.  He stated, “In a Chapter 7 case, the best application of the
‘snapshot’ rule . . . is that once an exemption has been duly claimed on an actual homestead, the
proceeds that result from the post-petition, post-exemption sale of that homestead are not subject
to later recovery by the bankruptcy estate under the Texas Proceeds Rule.”  Id. at 159.  He
granted the debtor’s motion to sell without the restriction requested by the trustee.  As you will
see below in the discussion of the Smith case, Judge Bohm does not agree with this analysis.

In re Garcia, 499 B. R. 506 (Bankr. N. D. Tex. 2013), aff’d sub nom. Garcia v. Bassel,
507 B. R. 907 (N. D. Tex. 2014) - This is a discussion of the bankruptcy court opinion (the
district court opinion is discussed below).  The Garcias filed a Chapter 13 proceeding and took
the Texas exemptions.  While the case was pending, they sold their homestead and netted about
$64,000.00 which was not reinvested in another homestead within the six month window.13  The
debtors filed a modification of the Chapter 13 plan to keep the sales proceeds and the trustee
objected.  Judge Russell Nelms denied the modification, stating that it did not comply with
§1325(a)(4), the best interest test.14   Judge Nelms stated, “. . . the proceeds from the sale of the
homestead fall under the definition of property of the estate because (1) they are proceeds of the
homestead, an asset held as of the commencement of the case, or (2) the proceeds themselves are
an asset acquired by the debtors post-petition.”  Id. at 510-511.  He decided not to follow Judge
Clark’s analysis in Reed , supra. for two reasons.  First, Reed was not a Chapter 13 proceeding
so Judge Clark did not have to consider the issue of whether the sale proceeds (in that case, the
Bartley Note) was property of the estate under §1306.15  Second, he discussed whether an
exemption actually removes an asset from the estate and concluded that §541(b), which defines

12Judge Davis noted specifically that both Zibman and Morgan cited Reed without overruling it and
concluded that Reed retained persuasive value.  He further noted that Reed presented a fact pattern identical to
D’Avila.

13We do not know what they used the proceeds for, other than they did not use it to purchase another
homestead.

14Per Judge Nelms, the “effective date of the plan” for §1325(a)(4) purposes is the date of the modification. 

15The Fifth Circuit does not mention §1306 regarding after acquired property or §1325(b)(1)(B) regarding
disposable income in the Frost opinion regarding the application of the 6-Month Rule, much less use either of these
provisions as support for its decision in Frost, and Frost is the only Fifth Circuit decision regarding a Chapter 13
proceeding.   However, in Zavala, Judge McGuire found that the homestead proceeds were proceeds from the sale of
a pre-petition asset and not a newly acquired interest in property, so it does not appear that Judge McGuire would
agree that §1306 is applicable.   Judge Davis in D’Avila characterized this same type of asset, proceeds received
from the post-petition sale of a homestead, as disposable income under §1306.
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those assets that are not included as property of the estate, does not exclude exempt property.16 
He concluded that exempt property does not leave the estate but instead remains in the estate,
although insulated from creditors’ claims, and it remains so unless some event occurs that
changes the nature of the asset such that it is no longer exempt.  He also concluded that §522(c)
does not preempt Texas exemption laws.17  A debtor— 

 . . . is . . . in the same position with regard to exemptions as he would have
been in had he not filed for bankruptcy.  The pendency of the bankruptcy case 
neither expands nor reduces his exemption rights.  So, once an asset no longer enjoys
exempt status under state law, that asset becomes vulnerable to claims and, hence,
distributable to creditors”  Id. at 514.

Something else to note is Judge Nelms’ discussion regarding res judicata.  Summed up,
the lesson is disclose, disclose, disclose.  He reads the case of Republic Supply Co. v. Shoaf, 815
F.2d 1046 (5th Cir. 1987), to require that a key element of the transaction test “. . . is the debtor’s
disclosure of his intent to take an act that arguably deviates from controlling law.”  Garcia at
516.  The Garcias did not clearly state in pleadings that they intended to retain the proceeds from
the sale of their homestead beyond the six month window and, therefore, their argument that res
judicata applied was overruled.

Viegelahn v. Frost (In re Frost), 744 F.3d 384 (5th Cir. 2014) - The Fifth Circuit spoke
again in Frost, a Chapter 13 proceeding, essentially telling us, “We meant what we said and we
said what we meant”.18  At the time the debtor filed bankruptcy, he owned and exempted a
homestead under Texas law.  During the pendency of the case, he sold the homestead and used
some of the funds for what the court described as “non-bankruptcy expenses”.  The court
rejected the debtor’s argument that his exemptions were fixed at the date of filing, stating,
“Frost’s homestead was exempted from the estate . . . by virtue of its character as a homestead . .
. [T]his essential element of the exemption must continue in effect even during the pendency of
the bankruptcy.”  Id. at 387.  Upon the sale, “the essential character of the homestead changed
from ‘homestead’ to ‘proceeds’ . . .”  Id., citing Zibman.  Further, “ . . . a change in the

16Since exempt property is not specifically out, it is in.  But do the provisions regarding vesting set out in
§1327(b) alter the analysis?  Section 541 may not exclude exempt property from property of the estate but §1327(b)
vests all property of the estate in the debtor at confirmation, unless otherwise provided in the plan or the
confirmation order.  

17Judge Clark relied on §522(c) to support his holding in Reed.  The text of the statutory provision is quoted
in the discussion of the Reed case, supra.  Judge Nelms, however, concluded that §522(c) does not define exempt
property and does not provide that property that is once exempt is always exempt.   Instead, it explains the effect of
an a exemption.  Exemption as a more fluid concept, depending on any change in the character of the property in
question, is a concept completely consistent with the provisions of §522(c).  It is also consistent with §522(b)(3)(A)
which does not limit the state’s power (or, in fact, Congressional power) to restrict the scope of an exemption.

18Thank you, Dr. Seuss.  And Horton.
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character of the property that eliminates an element required for the exemption voids the
exemption, even if the bankruptcy proceeding has already begun.”  Id. at 388, emphasis added. 
As the court stated— 

[T]his interpretation gives effect to both the fact that the homestead exemption is
in place at the petition filing date and that the state’s law remains equally enforceable
with regard to those in bankruptcy and non-bankruptcy . . . Reading the statute to exempt
property that would not be protected by state law “limits a State’s power to restrict the
scope of its exemptions.”  To rule otherwise would allow a debtor-in-bankruptcy to
obtain the liquidity of its homestead at a much earlier date—and without the risk of
exposing itself to creditors—than a debtor who had not filed.  Id. at 388-389.

These are sweeping statements.  The court goes on, however, to distinguish some
exemption statutes from other jurisdictions which contain a cap on the amount of the homestead
exemption (such as the exemption of, “an estate of homestead to the extent of $300,000" or “the
debtor’s aggregate interest (in his/her residence up to $21,500.00)".19  The Fifth Circuit states
that “. . . while the debtor’s interest (in those cited cases) remained the same— a monetized
interest in equity— Frost’s interest in his homestead changed from an unconditionally exempted
interest in real property itself to a conditionally exempted interest in the monetized proceeds
from the sale of that property.”  Id. at 389.  What the Fifth Circuit does not tell us is whether,
faced with a statute that creates a monetized interest in equity, that it would rule the same way as
the cases from these other jurisdictions.  It just distinguishes these statutory provisions from the
statutory provision before it.   

Cage v. Smith, et. al. (In re Smith), 514 B. R. 838 (Bankr. S. D. Tex. 2014) - This is an
opinion by Judge Jeff Bohm in a Chapter 7 proceeding.  The debtors elected Texas exemptions,
got their discharge, sold their homestead while the case was still open (it was an asset case), and
received net proceeds of $815,935.77 which were not reinvested in a new homestead within six
months.  The trustee filed an adversary requesting the turnover of the proceeds.  One of the first
things Judge Bohm discussed in his opinion was that the debtors argued that the decision in
Frost does not apply in Chapter 7 proceedings, but Judge Bohm decided that it does (disagreeing
with Judge Davis in D’Avila, discussed supra.).  As Judge Bohm noted, the Fifth Circuit did not
even mention §1306 (regarding after acquired property) as a basis for its decision in Frost.20  He
found that as of the date of the filing of the Chapter 7, the property of the estate included, “. . . a
non-exempt asset that was prospective and contingent; namely, all proceeds from any future sale

19Many of the federal exemptions work the same way.  In fact, one of the other jurisdictions discussed in
Frost modeled its homestead exemption statute on the federal provision, just changing the monetary amount.

20This does not mean that D’Avila is incorrectly decided.  Just because the Fifth Circuit has not mentioned
§1306 yet does not mean it won’t mention it in some future decision.  Until a Chapter 7 case is decided by the Fifth
Circuit in which the debtor owned the homestead when the case was filed and sold it before the case was closed, we
simply do not know if Chapters 7 and 13 require a different result.  But, we can argue the point and probably will.
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of the property that the Debtor did not use within six months of the sale to purchase a new
homestead.”  Id. at 848.  He quoted England for the proposition that the debtor must reinvest the
proceeds in a new homestead and, also, that if the debtor invests some, but not all, of the
proceeds in a new homestead, that part of the proceeds not reinvested in the new homestead
loses its exempt status and is property of the estate.  He also traced the history of the snapshot
rule and

 states, “. . . it is not the exempt status itself that carries through the entirety of a case, but rather
the law governing the exemption.”  Id. at 848.21   Judge Bohm also included an important
practice pointer.  “Thus, for the practicing bankruptcy bar trying to counsel their debtor/clients
on the application of the 6-Month Rule, the key date is not the discharge date, but rather the date
that the case is closed.”  Id. at 851, emphasis in the original.  However, waiting to sell property,
as we all know, may be easier said than done.

Garcia v. Bassel, 507 B. R. 907 (N. D. Tex. 2014) - This is the district court’s opinion
affirming Judge Nelms and holding that when a Chapter 13 debtor sells a homestead and does
not reinvest the proceeds in a new homestead within six months, the proceeds lose their
exemption and the proceeds become property of the estate. Further, the best interest of creditors
test [§1325(a)(4)] is applicable to a plan modification.  Alternatively, §1306 applies, “. . . even
though the proceeds constituted income from an exempt asset.”  Id. at 913.  For Judge O’Connor,
even if the sales proceeds become part of the estate under §1306, those proceeds remain subject
to the 6-Month Rule.

The district court opinion contains a footnote acknowledging the London decision by the
14th Court of Appeals for Texas.  Judge O’Connor stated that the Fifth Circuit and the 14th Court
of Appeals disagree about whether §41.001(c) requires  the claimant to invest the sales proceeds
in another homestead or lose the exemption.  The court noted that the Texas Supreme Court has
yet to rule on the issue of whether homestead sales proceeds have to be reinvested in another
homestead in order to retain their exempt status and that it is bound by the Fifth Circuit’s
interpretation.  Garcia at footnote 4.

In re Hawk, 524 B. R. 706 (Bankr. S. D. Tex. 2015) -This is another case by Judge Bohm
in a Chapter 7 proceeding.  It is not a homestead case, but the analysis in the case relies on Frost. 
 The debtors liquidated an IRA before the case was closed, but after they got their discharge and
after the trustee had filed a no asset report.  Almost $165,000.00 was at stake, $30,000.00 of
which made it into a shoebox in the debtor’s possession (apparently, the rest was used for living
expenses).  The trustee asserted that IRA proceeds automatically reverted to the bankruptcy
estate because the debtors failed to reinvest (or failed to roll over) those proceeds to another IRA
within sixty days as required by TEX. PROP. CODE §42.0021.  Judge Bohm found Frost and his
earlier opinion in Smith to be right on point.  The IRA funds had lost their exempt status and
became property of the estate.  Judge Bohm entered a money judgment against the debtors, in

21In both D’Avila and Smith, both Judge Davis and Judge Bohm state that they are applying the snapshot
rule, yet they reach opposite results on the same basic fact pattern, one concluding that the 6-Month Rule does not
apply when the Chapter 7 debtor owned a homestead which was sold post-petition and one concluding that it does.
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favor of the trustee.  He ended the opinion with a serious warning about the state of the law— 

Frost is a watershed ruling and should be a huge “wake up call” for the debtors’ bar with
respect to exemptions.  In issuing this Opinion, the Court urges the debtors’ bar to
counsel carefully their clients about preserving their exemptions.  Debtors should 
refrain from selling exempt assets until their case is closed; or, if they sell during the
pendency of their case, they must strictly abide by applicable state law exemptions, as no
provision of the Code or Rules will preserve the exempt status of the proceeds if they are
not timely reinvested pursuant to the applicable exemption statute.  Id. at 717.

Judge Bohm also found that abandonment of assets by the trustee occurs at the earlier of
the closing of the case or the entry of a formal court order authorizing the abandonment, not with
the filing of a no asset report which is, as he characterized it, merely a report.

Hawk is on appeal.  The cause number is 4:15cv914, pending in the United States District
Court for the Southern District of Texas.  So, more on Hawk later.  And, who knows, maybe we
will get some guidance from the district court about the applicability of Frost to a Chapter 7
proceeding.  This is one of the issues on appeal.

Here is the scorecard - so far— 

Chapter 7— 

1. Debtor attempts to exempt current homestead and proceeds from the sale
of a prior homestead, sold before the petition was filed—proceeds from
the sale of the prior homestead are not exempt (England, Fifth Circuit).  

2. Debtor sells homestead prior to filing and holds proceeds when the case is
filed—6-Month Rule applies (Zibman, Fifth Circuit). 

3. Debtor holds homestead at time of filing, but claims an exemption only
after the property is sold—6-Month Rule applies (Morgan, Fifth Circuit,
unpublished) .

4. Debtor owns homestead when the case is filed and sells it after the case is
filed.

A. Proceeds are exempt despite the 6-Month Rule (Reed and D’Avila,
bankruptcy court). 

B. 6-Month Rule applies, even in Chapter 7 (Smith, bankruptcy
court).

C. There is not a Fifth Circuit opinion on the applicability of the 6-
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Month Rule when this is the fact pattern. 

Chapter 13— 

1. Debtor holds homestead when case is filed and sells it during the
pendency of the case.  6-Month Rule applies (Frost, Fifth Circuit, Garcia,
bankruptcy court and affirmed by the district court, Zavala, bankruptcy
court)

So, what are the ramifications of 6-Month Rule as to other types of exemptions? 

(1) What if the debtor has a car that has some equity22 and the car is claimed
as exempt under Texas law?  The debtor sells the car during the pendency of the case.  The asset
is no longer a car, which would be exempt under Texas law.  It is a pile of cash which would not
be exempt.  Are the sales proceeds exempt?  The Eighth Circuit would seemingly say yes,23 but
what about the Fifth Circuit or the courts bound to follow Fifth Circuit precedent?   Is there a
monetization of equity because of the statutory cap on personal property exemptions?  Will the
concept of monetization of equity ultimately be adopted by the Fifth Circuit, or, more
immediately, by our Texas bankruptcy courts, as a distinction to preserve the exempt status of an
asset when its character changes and it would no longer be exempt under applicable law (like the
transformation of an asset from a car, exemptible under Texas law, to cash, which is not)?

(2)  How about wages that are exempt in the hands of the employer, but not
when they are deposited into the debtor’s bank account?  At that point, the wages are just money
and not exempt under Texas law. 
 

(3) If a debtor takes disbursements to pay living expenses from his IRA
(because that is what an IRA account is for), do those proceeds lose their exempt status?  Will
other courts follow Hawk?  Will Hawk be affirmed on appeal or, perhaps, whatever the decision
of the district court is, appealed to the Fifth Circuit?  What about mandatory disbursements from
a retirement account when those kick in?    

(4) How long can a trustee hold a case open while waiting for a financially
strapped debtor to sell a house he/she can no longer afford in order to capture all or part of the
equity realized from the sale of that house?  Or to capture disbursements from an IRA?

(5) Is there any impact on the unconditional provisions of §522(d) (the federal
exemptions) when the exempted assets are liquidated?  If the monetization distinction is not

22It’s rare, but it happens.

23See Armstrong v. Peterson (In re Peterson), 897 F.2d 935 (8th Cir. 1990).  See also In re Gasztold, No.
11-21287, 2011 WL 5075440 (Bankr. D. Conn. Oct. 25, 2011).

Page 14



ultimately adopted in this Circuit, does that impact the federal exemptions and to what extent?24

(6) What is the remedy when the debtor knowingly uses non-exempt funds?  
Under the right circumstances, could it be a bankruptcy crime?  Is it a basis to deny a discharge? 
Are there other civil remedies available?25

It will be an interesting and somewhat stressful time while these issues, and others like
them, are resolved.

522 (p) AND THE RIGHTS OF THE NON-FILING SPOUSE

What right, if any, does a non-filing spouse have to compensation for a homestead
interest when 11 U.S.C. §522(p) is applicable?  Section 522(p)(1) is the “mansion” provision and
it establishes a cap on a homestead exemption when the property is claimed as homestead
pursuant to state law, but was acquired within 1,215 days preceding the petition date.  This
provision of the Bankruptcy Code trumps state law, so, even though Texas state law might
provide an unlimited exemption on a homestead, §522(p)(1) caps the exemption if the homestead
was acquired during the applicable time period, unless the exceptions set out in §522(p)(2)

24The answer to all these excellent question is, “Who knows?”

25We actually do not know much about remedies at this point.  In Zibman and in Morgan, the Fifth Circuit
rendered a judgment in favor of the trustee and remanded the cases to the bankruptcy court for “continued
proceedings consistent herewith”.   The bankruptcy court’s records in  Zibman are archived, but in the Morgan case, 
the trustee compromised the $100,000 claim against the debtor’s brother for $45,0000.  Further, the U. S. Trustee
filed an adversary to revoke the debtor’s discharge based on the homestead transaction.  Judge Gargotta did not
revoke the discharge.  In Hill v. Jones (In re Jones), 327 B. R. 297 (Bankr. S. D. Tex. 2005), a case not previously
discussed in this paper, Judge Bohm denied a debtor’s Chapter 7 discharge pursuant to §727 based on findings that
the debtor sold his home, knowing there were restrictions on the exemption of the proceeds.  He transferred $18,000
to his girlfriend to buy a truck in her name which he used.  All this happened prior to filing of the case.  Pursuant to
§727(a)(2)(A), the judge found that in funneling money through the girlfriend to buy the truck, the debtor committed
a fraudulent transfer and Judge Bohm denied the debtor’s discharge.  In Garcia, Judge Nelms denied the debtor’s
modification and approved a trustee’s modification which sought to increase the percentage to unsecureds to 100%. 
The trustee’s modification also increased the monthly payment and the case dismissed for failure to maintain those
increased payments.   In Frost, a look at the docket in the bankruptcy court and the financial records maintained by
the trustee reveals that the sales proceeds were deposited with the trustee, the debtor received an interim
disbursement, and priority and unsecured creditors were paid in full.  The debtor got a small refund at the end of the
case.  In Smith, a Chapter 7 case with 437 docket entries in the main case, so that tells you something, the trustee
filed an adversary for turnover of the homestead sales proceeds.  The debtors agreed to place the proceeds they had
left, some 700,000, into the registry (this was about $114,000 less than the net sales proceeds).  The trustee and the
debtors reached a compromise and settlement that was approved by the court.  The basis of the compromise was the
uncertainty regarding whether Frost applied in Chapter 7 proceedings as well as some inherent difficulties in
liquidating other non-exempt assets and the uncertainty of the value of those other assets.  In Hawk, the IRA case,
the judge ordered the turnover of $133,434.65 which was the amount withdrawn from the IRAs.  The debtor turned
over $3,538.88 and the judge entered a judgment in favor of the trustee for $129,895.76.  Remedies may be
dependent on whether a case is a Chapter 7 or Chapter 13 proceeding.  Chapter 7 trustees have explicit turnover
powers.
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apply.26  

In re Odes Ho Kim v. Chong Ann Kim (In re Kim), 405 B. R. 179 (Bankr. N. D. Tex.
2009) - The case began as an involuntary Chapter 7 proceeding filed against the husband.  After
the order for relief was entered, the debtor converted to a Chapter 11 proceeding.  He claimed
the Texas homestead exemption.  The homestead property was purchased before the enactment
of BAPCPA.27  The debtor listed the value of the homestead property at $1,127,880.00 and
attempted to exempt the property in its entirety pursuant to Texas law.  A petitioning creditor
objected and argued the application of §522(p) to cap the debtor’s homestead exemption because
the debtor acquired the property within 1,215 days preceding the petition date and no exception
applied.  Application of 522(p) would result in a homestead exemption of $136,875.00, the cap
amount at the time.  The debtor objected to the application of §522(p) because the case was an
involuntary proceeding, challenging the constitutionality of using an involuntary proceeding to
circumvent the Texas Constitution and the Texas homestead protections.  Judge Harlin DeWayne
Hale found in favor of the objecting creditor and held that the exemption was limited by §522(p)
as to the debtor.  

An adversary was commenced to determine the rights of the non-filing wife in the
homestead property.  Judge Hale concluded that only a debtor can exempt property that is
property of the estate because the Code does not contain a provision allowing the non-filing
spouse to assert an exemption and further held that the non-filing spouse’s homestead interest

26Section 522(p) provides as follows:

(p)(1) Except as provided in paragraph (2) of this subsection and sections 544 and 548, as a result of
electing under subsection (b)(3)(A) to exempt property under State or local law, a debtor may not exempt any
amount of interest that was acquired by the debtor during the 1215-day period preceding the date of the filing of the
petition that exceeds in the aggregate $155,675 in value in—  

          (A) real or personal property tht the debtor or a dependent of the debtor uses as a residence;

          (B) a cooperative that owns property that the debtor or a dependent of the debtor uses as a residence;

          (C) a burial plot for the debtor or a dependent of the debtor; or

          (D) real or personal property that th debtor or dependent of the debtor claims as homestead. 

     (2)(A) The limitation under paragraph (1) shall not apply to an exemption claimed under subsection
(b)(3)(A) by a family farmer for the principal residence of such farmer.  

          (B) For purposes of paragraph (1), any amount of such interest does not include any interest
transferred from a debtor’s previous principal residence (which was acquired prior to the beginning of such 1215-day
period) into the debtor’s current principal residence, if the debtor’s previous and current residences are located in the
same State. 

27There should not be any remaining §522(p) cases in which the homestead property was purchased prior to
the enactment of BAPCPA.
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did not include a vested economic right.28  Judge Hale decided that the non-filing spouse’s
homestead rights were limited to the cap applicable to the debtor as set out in §522(p).  The non-
filing spouse also could not prevent a sale of the homestead.29  

Kim v. Dome Entertainment Center, Inc. (In re Odes Ho Kim), 748 F.3d 647 (5th Cir.
2014) - Following the affirmation of Judge Hale by the district court, the debtor and the non-
filing spouse appealed to the Fifth Circuit.30  While recognizing that, “Homestead rights have
some value to a spouse, separate and apart from an ownership interest in the real property on
which homestead rights are impressed”,31 the court affirmed that (1) the bankruptcy court could
order the sale of the homestead over the non-filing spouse’s objection and (2) that the sale does
not amount to an unconstitutional taking of the non-filing spouse’s homestead.  The court then
discussed what compensation, if any, the non-filing spouse should receive upon the sale of the
homestead property.  The court noted that the debtor and his non-filing spouse did not argue ‘. .
.that the determination by Congress to permit an exemption of $136,875 for a debtor . . . would
not be just compensation for [the non-filing spouse’s] homestead interest since $136,875 in
proceeds would be impressed with her homestead rights”.  Id. at 663, emphasis added.  The court
stated, “The [debtor and his non-filing spouse] have not adequately briefed their claim that a
taking would occur unless  [the non-filing spouse] is compensated more than the [§522(p)]
exemption.  We also note that [the debtor and his non-filing spouse] have failed to address the
applicability of 11 U.S.C. §363 (j) . . .”  Id. 

Thaw v. Moser (In re Thaw), 769 F. 3d 366 (5th Cir. 2014) - According to the facts set out
in the bankruptcy court’s opinion32, the debtor and his wife executed a contract to build a home
(“Contract”) at a price of $2.15 million, after the enactment of BAPCPA.  About the time the
Contract was executed, a former business partner of the debtor acquired a judgment against him. 
The debtor filed his Chapter 7 bankruptcy proceeding shortly thereafter and claimed a Texas
homestead exemption.

The Chapter 7 trustee objected to the homestead exemption on the basis of §522(p).  The

28Judge Hale concluded that if Congress intended to protect a non-filing spouse’s exemption rights in
property subject to 522(p), it could have provided such protection in the Code.

29See 11 U.S.C.§363(h).

30Per the Fifth Circuit, the two issues presented on appeal were whether the bankruptcy court could require
a sale of the homestead and, if so, what compensation rights the non-filing spouse had, if any.  The non-filing spouse
contended that she had a homestead interest that had value to her, apart from the “market” value of the homestead
property.  She contended that failure to compensate her would constitute a due process violation as to her; that is, an
unconstitutional taking.  The court noted that, “. . .this constitutional argument is likely limited to cases, like this
one, in which the real property that constituted the homestead was acquired before the BAPCPA was enacted.”  Id.
at 657.

31Id. at 661, emphasis in the original.

32In re Thaw, 496 B. R. 842 (Bankr. E. D. Tx. 2013)
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debtor agreed that his interest was capped.  However, the bankruptcy court found that the
debtor’s interest should be reduced to zero pursuant to §522(o) because the debtor intended to
defraud his former business partner.  

On appeal, the non-filing spouse argued that applying §522(p) and (o) to her was
tantamount to an unconstitutional taking.   The Fifth Circuit stated that BAPCPA was in effect
when the debtor and his non-filing spouse entered into the Contract, so they had notice of how
the Bankruptcy Code would be applied in a bankruptcy proceeding.  “[B]ecause the [debtor and
the non-filing spouse] purchased the property after they had knowledge of the judgment against
[the debtor], [the non-filing spouse] was on constructive notice of how the Bankruptcy Code
would operate in the event of [the debtor’s] bankruptcy.  In sum, the sale of the property is
neither a ‘gratuitous confiscation’ nor ‘so unreasonable or onerous as to compel compensation.’” 
Id. at 371-372.  The court concluded with this, “Accordingly, §363 governs the distribution, if
any, due to [the non-filing spouse].”  Id. at 372.  The court declined to issue an advisory opinion
on the application of §363 to the division of any sales proceeds.

Wiggains v. Reed (In re Wiggains), No. 14-03064, 2015 WL 1954438 (Bankr. N. D. Tex.
April 28, 2015) - Wiggains I -  The homestead property was purchased within the 1,215 day
period preceding the date the bankruptcy was filed - in fact, about eight months before the filing
- and post the enactment of BAPCPA.  The sale of the homestead netted $568,668.41.  The
debtor agreed to a cap on his portion of the proceeds that was actually less than what he would
have been allowed pursuant to §522(p).33

The twist in this case is that within an hour before the debtor filed bankruptcy, he and his
non-filing spouse filed a marital property agreement (“Partition Agreement”) in the real property
records attempting to convert the homestead property from community property to separate
property, splitting the property 50/50.  The non-filing spouse argued that she was entitled to one
half of the net sales proceeds, or $284,334.21, in addition to the $130,675.00 the debtor could
claim.  The trustee asserted that the Partition Agreement was a fraudulent transfer under federal
and state law.34  

Following an excellent discussion regarding the characterization of property as
community or separate under Texas law and the concepts of the sole management or the joint
management, control and disposition of community property, Judge Stacey Jernigan concluded
that if the Partition Agreement could be avoided, the homestead property was either (1)
community property or (2) property subject to the debtor’s sole management, control and
disposition.35  Based on the facts, Judge Jernigan avoided the Partition Agreement as a fraudulent

33 His portion of the proceeds presumably was subject to reduction pursuant to 522(q)(1)(B)(I) having to do
with violations of securities laws.

34See 11 U.S.C. §548 and §24.005(a)(1) of the Texas Business and Commerce Code, applicable pursuant to
§544(b) of the Bankruptcy Code.  The basis of the trustee’s assertion was the actual intent to hinder or delay
creditors.  She did not assert that there was an actual intent to defraud creditors.

35Either of which would make the homestead property part of the property of the estate.  See 11 U.S.C.
§541(b)(2)(A).
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transfer, but also noted that the non-filing spouse might still have some claim against the net
homestead sale proceeds pursuant to 11 U.S.C. §363(j). 

Judge Jernigan then turned her attention to §363(j).36  She first noted that the non-filing
spouse is not entitled to compensation based on a “taking” under the Fifth Amendment to the
U.S. Constitution because the property interest arose after the enactment of BAPCPA.  She
further noted that although compensation may be required in cases in which the non-filling
spouse’s loss was either a (1) gratuitous confiscation or (2) so unreasonable or onerous as to
compel compensation, the non-filing spouse in the Wiggains case did not offer any argument or
evidence supporting such findings.  Judge Jernigan noted that, in both Kim and Thaw, the Fifth
Circuit intimates that a non-filing spouse may have a right to some compensation under §363(j). 
This legal interest is not a per se vested economic interest, but it may exist even if the non-filing
spouse does not hold a fee simple interest in the property.37  However, in Wiggains I, the non-
filing spouse did not address the applicability of §363(j) in the adversary brought to determine
the validity or avoidance of the Partition Agreement.  

Wiggains v. Reed (In re Wiggains), 535 B. R. 700 (Bankr. N. D. Tex. 2015) - Wiggains
II-  Shortly after the entry of Judge Jernigan’s original opinion in Wiggains I, the non-filing
spouse filed a motion under §363(j).  That motion was consolidated in the adversary
proceeding.38  The only expert testimony presented was a valuation of the non-filing spouse’s
interest as if it was an interest in a life estate.  The trustee presented no evidence.39

3611 U.S.C. §363(j) provides, in pertinent part, “After the sale of property to which subsection (g) or (h) of
this section applies, the trustee shall distribute to the debtor’s spouse . . . the [net] proceeds of such sale . . .
according to the interests of such spouse . . . and of the estate.”   “Net” proceeds means after the deduction of the
costs and expenses of the sale, not including the trustee’s compensation.

37Mrs. Wiggains did not hold a fee simple interest.  Title was solely in the name of the debtor.

38If you would like to read the motion and the related documents, the case number is 13-33757 and the
adversary number is 14-03064, both pending in the Northern District of Texas.  The non-filing spouse argued two
alternative methods of calculating her compensation.  The first argument was, essentially, that she get all of the net
proceeds to reinvest in another homestead, subject to her interest to use the property, as homestead, for the rest of her
life or until she abandoned it.  The second argument was to monetize her interest as if she had a life estate in the
property and then discount that amount in light of the differences between a life estate and a homestead interest, such
as the inability to transfer the homestead interest and the fact that it is subject to abandonment and a life estate is not. 
This, of course, assumed that she was entitled to compensation over and above the amount her filing spouse
exempted.   

39However, in briefing, the trustee raised an unpublished Fifth Circuit opinion in Solomon v. Milbank, 1997
U.S. App. LEXIS 41462 (5th Cir. 1997) with regard to 363(j) that is worth knowing about.  This case did not involve
homestead property or even exempt property.  However, the non-filing spouse asserted a right to compensation for
her community property one-half interest in some assets sold by the Chapter 7 trustee.  The bankruptcy court had
found that the debtor had either sole or joint control and management of the property in question.  Pursuant to
§541(a)(2), that would mean that the property, in its entirety, was property of the estate.  Section 541(a)(2) provides,
in pertinent part, that property of the estate includes “All interests of the debtor and the debtor’s spouse in
community property . . . (A) under the sole, equal or joint management and control of the debtor . . .”  Additionally,
under Texas law, community property which is subject to the sole or joint control of one of the spouses is subject to
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First, Judge Jernigan found that the non-filing spouse had the burden of proof on the
compensation issue.  Second, she found that the 6-Month Rule can be equitably tolled, so if you
are facing that issue, there is an analysis in this opinion that will be helpful to you.  As to the
compensation issue, Judge Jernigan found that a life estate, which is what the expert testified
about, is different than a homestead interest.40  Judge Jernigan concluded that §363(j) or (e) may
provide the non-filing spouse with a compensation right in certain unique situations, but not
merely based on the non-filing spouse’s community property interest.41  She denied additional
compensation to the non-filing spouse.   

Wiggains I and II are currently on appeal.  The parties are petitioning for a direct appeal
to the Fifth Circuit.  So stay tuned.

At the moment, the §522(p) cap is $155,675.00 and it will adjusted again as of April 1,
2016.

THE DISCHARGE ISSUE

The following cases do not have anything to do with homestead exemptions.  They deal
with the issue of the debtor’s entitlement to a discharge.  Both cases involve situations in which
the debtor did not remain current on direct mortgage payments as required in the Chapter 13 plan

the liabilities of that spouse.  See TEX. FAM. CODE ANN. §3.202(c) (West 1997).  The Fifth Circuit reasoned that the
non-filing spouse’s share of the community property became property of the estate and subject to the payment of
creditors.  The court ruled that the non-filing spouse did not have a right to compensation for her interests.  As the
court explained: 

Section 363(j), however, provides for payment of the non-debtor spouse’s interest in property sold by the
trustee only if the property is also subject to section 363(g) or (h).  It is clear that subsection (g), which
governs “dower or curtesy,” does not apply in this case.  Moreover, by its terms, section 363(h) applies only
to property owned jointly by the estate and a third party, not to property wholly-owned by the estate. 
Through the operation of section 541(a), the estate acquired both [the debtor’s] and [the non-filing
spouse’s] interests in the community property and is therefore the sole owner.  Section 363(h) is simply
inapplicable.  Solomon at p.3. 

40See footnote 38, supra. for a brief discussion of those differences.

41So, what protection or right to compensation does a non-filing spouse in a community property state
have?  Section 363(g) governs dower or curtesy and is not applicable.  Section 363(h) applies to property owned by
the bankruptcy estate and a third party [and community property is owned wholly by the estate pursuant to §541(a)]
and is not applicable.  Section 363(e) deals with adequate protection and is not applicable. Section 363(j) applies to
sales pursuant to §363(g) or (h) which, as noted above, do not apply in the case of community property.  The only
explicit protection a spouse receives in a community property situation is found in §363(i) which gives the spouse a
right to meet the purchase price for the property and purchase the property for that same amount.
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and the impact that can have on the debtor obtaining a discharge.42   These payment obligations
are usually referred to as “direct pay”.

In re Heinzle, 511 B. R. 69 (Bankr. W. D. Tx., 2014) - This is an opinion from Judge
Craig Gargotta involving a very typical Chapter 13 plan pursuant to which the debtors were
curing a mortgage arrearage through the plan and making direct monthly mortgage payments to
the lender.  They did not make all of their direct payments.  When the Chapter 13 trustee filed
the Notice of Final Cure, the mortgage lender responded that the debtors were roughly thirty
months in arrears on post-petition direct payments.  The trustee then filed a motion to deny the
discharge and dismiss the case.

The debtors argued that the phrase “all payments under the plan” as used in §1328(a)
means only those payments made to the trustee.  The debtors had made those payments. 
However, as stated by Judge Gargotta, “[C]ourts in this circuit and elsewhere have concluded
that payments made directly to a mortgagee are plan payments.”  Id. at 75.  He relied on In re
Foster, 670 F. 2d 478 (5th Cir. 1982) and concluded, “The term ‘under the plan’ properly refers
to any payment made pursuant to the provisions of a Chapter 13 plan, regardless of whether such
payment is made through the trustee or by a debtor directly to a creditor.”  Heinzle at 77.  He
found that no further modification of the plan was possible because the debtors were at the end
of the sixty month term.

As Judge Gargotta said, “A denial of discharge places Debtors in the difficult position of
potentially seeking further bankruptcy relief and would require creditors to determine the legal
effect of a denial of discharge on future bankruptcy filings.”  Id. At 83.  Judge Gargotta allowed
the debtors fourteen days to convert the case or have it dismissed.43  The case dismissed.

In re Kessler, 09-60247, 2015 WL 4726794 (Bankr. N. D. Tex. June 9, 2015) - The
debtors moved for the entry of a discharge, stating that they completed all their plan payments. 
As in Heinzle, the debtors had made the payments to the trustee, but had not made all of their
regular, direct mortgage payments.  Again, the mortgage arrearage was discovered when the
lender responded to the Notice of Final Cure.  The debtors argued that because long term debt is
not discharge under §1328(a)(1), they should not be deprived of their discharge.  Judge Robert
Jones rejected that argument.  He also spoke to the possibility that debtors can avoid this issue
by just not scheduling the payment of the ongoing mortgage payments in the plan in the hopes

42This is most likely to come up with regard to non-payment of post-petition mortgage payments simply
because any response to the Notice of Final Cure will bring the post-petition mortgage arrears to the attention of the
Court and the Chapter 13 Trustee.  However, the reasoning in these cases is equally applicable to the non-payment
of any debt, post-petition, for which the debtor is the disbursing agent (as opposed to the Chapter 13 Trustee).    

43Direct mortgage payments are not the only direct payments a debtor may be making pursuant to a
confirmed plan.  Judge Gargotta mentions the debtors’ assertion that the ruling might extend to student loan
payments.  What about lease payments on an assumed lease or direct vehicle payments? 
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that those payments will be truly outside the plan.44  He concluded that if the debtor cures arrears
through the plan, the direct payments to the mortgage lender are “under the plan.”

The debtors also argued that the lender’s failure to object to their motion for a discharge
constituted a waiver, relying on United Student Aid Funds, Inc. v. Espinoza, 559 U. S. 260
(2010).   Judge Jones made short work of this argument.  The debtors’ discharges were denied.

The Kessler case is on appeal.  The cause number is 6:15—cv—00040-C and it is
pending in the United States District Court for the Northern District of Texas.  The trustee
submitted his brief on October 2, 2015, so stay tuned on this issue also. 

CONCLUSION

Be careful out there.  The issues regarding  exemptions, many of which we all thought
were fairly well settled, are suddenly open for further interpretation.   As Judge Bohm pointed
out, these cases require care when counseling clients about the liquidation, and perhaps the use,
of their assets and about the necessity of maintaining post-petition direct payments in a Chapter
13 proceeding.

44“When a debtor chooses to exclude a secured debt from treatment under the plan, ‘the lien securing [such
debt] merely passes through the bankruptcy case unaffected’; as a consequence it will not be discharged. (citation
omitted).”  Kessler at p. 5.
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